OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

February 13, 1939

Honorahle Geo., H. Eheppard
Comptroller of Public Ascounts
Austin, Texas

Dear 8ir: Opinion Ko. 0-212
' Re: Payment of hoepitd]lizatich and

medioal fees of prisonsFs-Lrom $hs
Law Enforoement Fund of the Exeg
tive Department,

Under date of January pé
of this Department as to whethe
& Goddard, in the amount of $48
eal lervlcos rendered one Jack |
sharge against the Lav Enforcementd Pund
of this State.

prisoner, is a legal
£ the Executive Pepartment

Inaswuch as yo quiry reste --n a question of fact, we
quots from a letter Aroj v Gaxrrison, Dirootor of the Depnrt—
ment of Public Bafety ; ted wlth your letter:

on two ual ertainég digtments, ear theft
charges, and Tor the gholdting of Highwny Patrol-
man ay, was sho} by a private citizen
V' to burglarize a place in Navar-

dictments 4 la Gounty and had not been in-
dicted in\Navarpd County when the Texas Highway
Patrol was ested to transport him to Milam
County for t¥ial on habitual oriminal indictments.
This request was complied with after the Department
of Publio Bafety had been advised that Jaok Watkins
was in good condition and was able to be moved. Be-
fore reaching Milam County, Watkins' eondition be-
came critical and Milam County authorities had %o
place where a prisoner in such a conditien oould be
properly safeguarded. 20 it became negessary for
the Patrol to place this man in Seton Infirmary,
Austin, Texae, and to provide a guard for him until
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such time as his condition would permit him to
be removed to the Texas Btate Penitentiary Hos-
pital at Buntsville, Texas. This department
could not let the man die for lack of medical
attention that the law of humanlity demands be
accorded even to notorious public enemies."

At the time the account in question was incurred for
hospitalization and medical fees to save the life of Jack Watkins,
we shall assume, for the purpose of this opinion, that the said
Watkine wae properly under arrest, as a prisoner, and was being

~ transported from Navarro County to Milam County by the Texae High-
way Patrol, to be tried on habitual criminal indictments pending
in the latter county, Members of the Texas Highway Patrol are
iven such authority under Article 4413 (12), subdivieion (4),
ernon's Annotated Uivil Biatutes, which provides, in part, as
follows: )

*In addition they shall be, and they are
hereby clothed with all the powers and authori-
- $y which is in this Act or otherwlse by law given
to members of the Texae Ranger force."

' To determine the extent of such authority, we refer to
Artiole 4413 (11), subdivieion (4), Vernon's Annotated Civil Btat-
utes, which confere upon Texas Hangers the following rights and
dutles in connection with the execution of eriminal process:

“The officers shall be clothed with all
the powers of peace officers, and shall aid in
the execution of the laws.

*They shall have authority to make arrests,
and to execute process in oriminal ocases; and in
clvlil cases when speclally directed by the judge
of a court of record; and in all cases shall be
governed by the laws regulating and defining the
povers and duties of sheriffs when in the dis-
charge of similar duties; except that they shall
have the power and shall be authorized to make
arreste and to execute all process in eriminal
cacep in any ecounty in the State. All officers
operating by virtue of thies Act shall have the
authority to make arrests, aes directed by war-
rants, and without a warrant under the condl-
tions now authorized by law, and also in all
caseg when the alleged offender is traveling on
a rallroad, in a motor vehlcle, aeroplane or boat.
¥hen any of said force shall arrest any person
charged with a ocrimlinal offence, they shall forth-
wlth convey sald person to the county where he so
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stands gharged, and shall deliver him to the
proper officer, $aking his receipt therefer,
All necollarg expenses thus incurred shall pe
paid by the Btate."

- Koreover, we peint to Article 38, Code of Criminal Pro-
tedure, which inoludes the Texas Ranger force within the defini-
tion and scope of the term "peace officers®,

- Consequently, from the foregoing statutes, it is estab-
lished that the powers and duties of the members of the Texas
Highway Patrol, in connection with the execution of eriminal pro-
eess, and the ocustody and safe-keeping of prisoners thereunder,
will be the same as the powers and duties gonferred upon sheriffs,
and other peace officers, under governing statutez and the decisions.

It is the well estadblished general rule that the duty a
sheriff or other peace officer owes to the state or to the public
-0 safely keep a prisoner committed to his custody and deliver him
over to the proper authorities at the proper time, is no more som-
pulsory than ies the duty he owes the prisoner himself to exercise
reascnable and ordinary care to protect his life and health. These
twe dutles are so-extensive and arise by virtue of the custody of
such prisoner by such officer under oriminal process. 21 R.C.L,,
p. 1173 (Prisons and Prisoners, Bec. 10). Logan vs. U.8.,6 144 U.S,
263, 12 EBup. Ct. 617‘ 36 L. Bd. 429; Ex Parte Jenkins, 58 K.E, B60;

State vs. Govin, 94 Fed. 48.

' Under the facts outlined in your letter, it is our opinion
that each of these two co-existing duties require& that the officere
who had Jack Watkins in custody see to it that necessary and proper
medical attention and hospitalization be promptly afforded such
prisoner. As regards the duty of such officers to the state, or to
the public, in the safe delivery of the prisoner over to the authori-
ties of Milam County for trial on pending indictments, the furnishing
of such medloal care and hoepitaliszation as was neceesary to preserve
the life of this prisoner was elsarly in line with such duty. Had a
rescue or delivery of the prisoner been attempted while he was being
transported in the custody of these officers, or had a mob attempted
to take the prisoner's life or do him bodily injury, it would have
been the clear duty of such officers to incur any expense necessary
to retain ocustody of him, and to save his life, in order that he
might be delivered over for trial. Bg%the same token, a duty rested
upon the officers in the instant caee .to preserve the life of the
prisoner from the i1llness which threatened it in order that he might
be brought to trial in Milam County for an offense against sogliety.

But eonsidering this question solely from that other phase
of a peace officer's duty to the prisoner, himeelf, to exercise rea-
sonable and ordinary care to protect his iife and health, we are of
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the opinion that the action of the Patrolmen in this case was amp-
1y justified by the facts. The condition of the prieoner, which
became 80 oritical as to require medical attention during his
transportation, was not brought adbout by the negligence of the
Texae Highway fatrol in taking him from Navarro County, or by any
act or ommiseion on the part of said Patrol while he wae in custody.
Rot to have furnished medical attention under the clroumstiances
would have been a wanton and reckleas disregard of the common dic-
tates of humanity. : -

But despite the prisoner's oritical and insolvent sond-
tion, and this faithful discharge of the duty resting upon the
Btate Highway Patrol to the Btate and to the prilsoner, the e¢laim
presented with your letter cannot be by you allowed and pald, in
the absence of pome statute so providing; Pecauee it ie the gener-
al rule that in the absence of some express provisicon of the law,
the public iz not liable to a physician or surgeon for services
rendered a prisoner at the instance of a peace officer, even though
such priecner ie insolvent and unable to gay for such attention. 21
R.C.L. 1175; Nolan vs. Cobb County, 81 B.E. 124, 80 L.R.A. (N.8.)

1223, and notes.

That the Legislature of Texae, in recognition of this
duty of a peace officer to preserve the life of his prisoner, intend-
ed to provide for the payment of expenses hecetkiery-to thie end, is
evidenced by Artlicle 1040, Bec. 3, Code of Criminal Procedure, provid-
ing as follows: .

®For the safe keeping, support and mainte-
nance of prisonere eonfined in Jall or under
guard, the sheriff shall be allowed the following
charges:

%%, Tor necessary mediocal bill and reason-
able sxtras sompensation for attention to a pris-
oner during sickness, such an amount as the com-
missioneres eourt of Ehe esounty where the priscner
is conriged may determine to be just and proper.*

The prisoner, Jack ¥Watkins, was clearly under guard, with-
in the meaning of the above statute, sc as to make necessary medical
bille a proper claim against Milam 6ounty, had the prisoner been in
the custody of the sheriff theréof. :

But, under Articles 4413 (12), and 44135 (11), Vernon's
Annotated Civil ﬁtututes, Highway Patrolmen were clothed with all the
power and authority of such sheriff. If the guestion be made that
the prisoner should therefore have been taken to the Jail of Milam
County in order that proper medical attention might have been af-
forded, and olaim therefor paid under Article 1040, Code of Criminal
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Procedure, hereinabove gquoted, we eay that the facts before ue re-
veal that Milam County 4id not bave proper facilities for thie pur-
pose, and the Texas Highway Patrol was justified, in this extreme
emergency, in taking the prisoner to the nearest and best place for
treatment and safe keeping.

As illustrative of this discretion to walve mtakatory for-
malities in emergencies, we cite the case of Lamar vs. Pike County,
S0 N, E. 912, holding that a eounty waes liable for medical services
rendered by a physislan summoned by the Jaller to attend a prisoner
in an emergency not admitting of the four hours' delay necessary to
procure the attendance of the secretary of the board of health, who
resided twelve miles avay from the jall, notwithstanding the stat-
ute provided that the latter should render such xmedical services as
were required by prisoners. The ocourt sald:

*In the ocase before us it was the duty of
Brmith, the jailer in charge of the prisoner and
acting for the sheriff, to summon a ocompestent
physician under the existing emergensy to treat

the prisoner, and thereby save his 1life, 1f such

sould be done. It would have been inexcusable
neglect on the part of the jaller to have walted
four hours to summon the secretary of the board
of health, twelve mllee distant, when the necess-
ary medical aid could be obtalned speedlly and
near at hand, and wae essential to save the life
of the prisoner. . . . We sannot believe that the
law intended where a man was in Jall, and in need
of medical service under the emergency existing
in thie case, where the board of oounty sommlis-

-gionere had appointed a secretary of the board of

health, whose duty 1t was in such cases to render
such medical asegistance, but whose residence was
80 remote from the county Jjall that he gould not
be procured in time to render the ald needed,
that the prieoner should be left to suffer and
perhaps dle, and that the sounty would not be
liable for the services thue rendered by a phy-
sician under the employment of the jaller having

_ the prisoner in charge."

Furthermore, by the expreses terys. of Article 4413 (11)

Vernon's Annotated Civil Btatutes, it is ocontemplated that the

Btate rather than the county shall pay expenses necessarily incurred

by Highway Patrolmen in line of duty.

cle outlines the powers and duties of Rangere in the execution of

"Al]l necesmary expenses thus inour-
red shall be pald by the State.® As this statute applies to members
of the Texas Highway Patrol, and since the medical and hospital ex-

Bubdivision (4) of thie Arti-
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penses in question were reasonably and necessarily sonnected with
the execution of griminal process, it follows that such sxpenses
should be paid by the Btate. :

This ascount has been approved for payment out of the ap-
propriation for the Executive Department, under General Laws, Forty-
fifth Legislature, p. 1420, appropriating $9,000.00 under Bubdivi-
sion {i4) for "payment of réwards and other expenses necessary for
enforcement of the laR".

- For the reasons hersinabove set forth, it is our opinion
that the claiz in guestion undoubtedly constitutes an expense "neces-
sary for the enforsement of the law" within this sppropriation, and
you are accordingly advised that same is a proper charge against
such appropriation.

Yours very truly
ATTORNEY GERERAL OF TEXAS
By (Bigned) Pat M. Rerr, Jr.

Pat M. Nerr, Jr.
Agsistant

PMN: FG.
APPROVED:;

ATTORNEY GENERAL OF TEXAS

GRL




